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294 MICHIGAN LAW REVIEW 

In an action to recover damages for the loss. of the barn it was held, (i) that 
the jury were warranted in finding that the spark which ignited the barn, 
came along the guy wire, and (2) that the defendant was guilty of negli- 
gence in not providing a lightning arrester or circuit-breaker. Wells v. 
Northeastern Telephone Co. (1906), — Me. — , 64 Atl. Rep. 648. 

The expert testimony offered was very conflicting as to whether, judg- 
ing from the distance between the poles which were struck by lightning and 
the bam, the current was carried to the barn or whether the barn itself was 
struck by another bolt at the same time. Human knowledge of electricity 
being so limited and the power of lightning being so great, the weight which 
should be given to the opinions of experts is more limited than in the more 
exact sciences. A jury in such cases will have to choose that view which, 
taking into account all the circumstances, seems most reasonable. Jackson v. 
Wisconsin Telephone Co., 88 Wis. 243, 60 N. W. 430. A telephone com- 
pany can not be held to guaranty the safety of its system but only to use that 
care which present scientific knowledge would point out as proper. Electricity 
being a dangerous agent, and electric wires being peculiarly liable to receive 
and conduct currents of atmospheric electricity, it is the duty of companies 
to employ devices and appliances to minimize the danger as much as pos- 
sible. The greater the danger in the use of an agent the greater the care 
which will be required. Southern Bell Telephone & Telegraph Co. v. 
McTyer (1902), 137 Ala. 601. This question seems to have seldom arisen, 
but the decision seems to be in accord with the weight of authority, in cases 
of injuries arising from the escape of electric currents and the use of electric 
appliances. Keasby, "Electric Wires," p. 269; Croswell, "The Law Relat- 
ing to Electricity," p. 204; Quill v. Empire State Teleph. & Teleg. Co., 92 
Hun 539; Denver Consolidated Electric Co. v. Simpson, 21 Col. 37; Black v. 
Milwaukee Street Ry. Co., 89 Wis. 371. 

Pleading — Information — Formal Conclusion. — A man was convicted 
and sentenced to the penitentiary for twenty-five years for killing his wife 
in a conflict occasioned by the passion of each for the possession of their 
adopted child. The information for this offense is attacked because it does 
not conclude according to the formula deemed indispensable in indictments 
at Common Law which is, "And so the prosecuting attorney upon his oath 
doth say, etc." Held, that under the statute of this state which prescribes what 
an information shall contain and divests it of all technicalities of form, the 
omission of the words "upon his oath" from a properly verified information 
will not vitiate it. State v. Hinchman (1906), — Kan. — , 87 Pac. Rep. 186. 

The decision in this case is based on the theory that the information 
having been made by the prosecuting attorney in his official character, it 
would add nothing to the security of the defendant for that officer to state 
that he charged the defendant with the offense upon his oath as such officer. 
All that he alleges, and all that he charges, must be conclusively presumed 
to be upon that oath, which was one of the prerequisites to his qualifications 
for the office itself. There is no difference in opinion as to the necessity of 
concluding an indictment for murder with the words "and so the grand 
jurors, upon their oath aforesaid, etc., against the peace and dignity of the 
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state." 1 Whart. Prec. Indictments and Pleas, 114; 5 Chitty, Crim. Law, 
738. Such was the essential requirement of the common law, and when the 
people by their constitution ordained, "that no person shall, for felony be 
proceeded against criminally otherwise than by indictments," they meant an 
indictment as understood at common law. Most states have adopted amend- 
ments to their constitutions, or have adopted codes, which permit the prose- 
cution of murder by information as was formerly done by indictment, and 
the question is, are those words, "upon his oath," as necessary to a valid 
information for murder as they were in the indictment. In Rex. v. Wilkes, 
4 Burr. 2527, Lord Mansfield said, "There is this difference between infor- 
mations and indictments, viz., Indictments are found upon the oaths of a 
grand jury and can only be amended by themselves. Whereas, informa- 
tions are as declarations in the King's suit." In State v. Meyers, 99 Mo. 107, 
Sherwood, J., said, "All the authorities show the proper conclusion of an 
indictment for murder marks the feature of that offense which distinguishes 
it from manslaughter. Without such conclusion the previous words charge 
but the latter offense. 2 Bishop. Crim. Proc. §§ 536, 548, 550; 3 Chitty, Crim. 
Law, pp. 243, 737. Then that conclusion, in order to be valid, charges mur- 
der as the result of the previously made allegations." In 2 Hawkins, Pleas 
of the Crown, pp. 369, 370, it is said, "Seeing that an information differs 
from an indictment in little more than this; that the one is found by the 
oath of twelve men while the other is but the allegation of the officer who 
exhibits it, whatsoever is requisite in an indictment, the same, at least, is 
necessary also in an information ; and consequently, as all the material parts 
of the crime must be precisely found in the one, so must they be precisely 
alleged in the other, and not by way of argument or recital." In People v. 
Coleman (1905), 186 Mo. 151, the court, on facts precisely like those of the 
present case; says : "The information and indictment, being of the same 
dignity, and for the same purpose, they must in cases of murder, be gov- 
erned in their material allegations by the same law. Therefore the omission 
of the recital that an information for murder is upon the oath of the prose- 
cuting attorney is fatal to its validity." An information that does not have 
this conclusion does not charge murder. State v. Dawson, 187 Mo. 60. Con- 
stitution, Art. 1, § 9, declares that no warrant shall issue, but upon prob- 
able cause, supported by oath or affirmation. Held, that it is not necessary 
that an information filed by a district attorney be verified, inasmuch as the 
official oath of the attorney supplies the necessary oath or affirmation. State 
v. Guglielmo (Oreg), 79 Pac. 577. Informations differ in nothing from 
indictments in form and substance except that they are filed at the mere 
discretion of the proper law-officer. State v. Miles, 4 Ind. 577; Whart. Am. 
Cr. Law, § 213. While it has been the purpose of recent legislation, and 
particularly of the codes, to disregard technicalities in pleadings yet we find 
the majority of the courts adhering to the rule as laid down in People v. 
Coleman, supra, that the omission of the words "on his oath" invalidates the 
information the same as it would invalidate the indictment. 

Sales— Good Will— Soliciting of Old Customers. — Defendant McGaw, 
who had been carrying on a long established grocery business under the 
firm name of George K. McGaw & Co., sold his business together with the 



